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IMPORTANT DISCLAIMER
This Factsheet is for general information purposes. Important legal details have been omitted to provide a brief overview
of this area of law. If you require legal advice relating to your specific circumstances you should contact the EDO or
your solicitor. The EDO takes no responsibility for any loss or damage resulting from any errors in this Factsheet.

Climate change and the law
No 24a

1.  Introduction
Climate Change is upon us. We are starting to feel

the impacts and decisionmakers are beginning to act,
but more needs to be done and there is no time to wait!
It is now widely accepted that the costs of delaying
action on climate change will far exceed the costs of
early action. We urgently need comprehensive action,
to drastically reduce our emissions and our reliance on
emission-intensive fossil fuel energy sources.

To date Australia’s legal response to climate change
has lagged behind international practice. Currently,
however, Australian legal and policy response is in a
time of change. We have gone from very little action to
there being a lot of talk in the public sphere, with some
significant legislative changes on the horizon.

This is an important time to get involved and let
decisionmakers know what you want. This Factsheet
aims to give you background information to do so. It
provides some basic facts about climate change impacts
and our emissions. It then gives an overview of existing
climate change law and policy in Australia and WA,
proposed developments and opportunities for your
action.

This Factsheet can be read in conjunction with
Factsheet 24b: Renewable Energy and the Law.

2.   What is climate change and
what does it mean for
Australia?

2.1 What is climate change and how is it
caused?

The earth’s climate is controlled by energy from the
sun that is absorbed by the earth’s atmosphere. A blanket
of naturally occurring greenhouse gases trap heat in the
atmosphere and create what is commonly referred to as
the ‘greenhouse effect’. It is essential for life on earth
and without this blanket of heat-trapping greenhouse
gases, the earth’s average temperatures would be much
chillier - around 34degC colder.

Since the industrial era of the mid-19th century human
activity, such as the use of fossil fuels, broadscale
deforestation and livestock production has increased
the concentration of greenhouse gases in the atmosphere
– most significantly, carbon dioxide (CO2) and methane.

This increase has caused increased warming, resulting
in a rise in global mean temperature and associated
climatic changes.

2.2   What will the impacts be?
Between 1906 and 2005 average global temperatures

increased by 0.74degC. With this increase came globally
significant impacts such as the melting of polar ice,
shifting of the Earth’s climatic zones, and sea-level rise.
If we do not cut our emissions immediately the impacts
are predicted to get much worse, and others will be
triggered, as temperatures continue to rise.

Average temperatures in Australia are predicted to
increase by up to 6degC by 2070. However, the
Intergovernmental Panel on Climate Change (IPCC)
has found that even a 1–2degC rise will pose “significant
risks to many unique and threatened systems”. Coral
reefs, in particular, would be subject to “widespread
mortality”.  More specifically, the Commonwealth
Scientific and Industrial Research Organisation (CSIRO)
has calculated that a temperature increase of 2–3degC
will reault in 97 per cent of the Great Barrier Reef being
bleached every year. The Ningaloo Reef is similarly
threatened by increasing temperature rises and bleaching
events.

The IPCC predicts that future impacts will include:
• most of the world's endangered species (25 per cent

of mammals and 12 per cent of birds) will become
extinct over the next few decades, as warmer
conditions alter the forests, wetlands, and rangelands
they depend on, and human development blocks
them from migrating elsewhere

• more severe storms and floods, which will have
serious impacts along the world's crowded coastlines
such as Bangladesh, and low-lying Pacific island
nations such as Kiribati

• more ‘vector-borne’ diseases such as malaria, which
already kills a million people annually, most of
them children. Heatwaves are also expected to kill
a proportion of the elderly and the poor who cannot
afford cooling systems.

It is worth noting that the IPCC predictions are
considered by many to be conservative. This is due to
the partly political process in which it makes its findings,
and also that further research has since been undertaken
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which reveals that emissions growth (particularly from China) far exceeded expectations, and that the earlier
predictions of impacts were optimistic. The clear implication is we have less time than previously understood
to reduce our emissions.

2.3 What will this mean for Australia and WA?
Australia, and WA in particular are extremely vulnerable to the impacts of climate change, as they are already

hot and dry. In Australia, temperatures have already increased by 0.9degC (ie greater than the global average)
and 12 of the hottest years on record have occurred during the past 13.

The impacts of climate change that we can already observe in WA include:
• a drop in average winter rainfall in the South West by 15 per cent over the past 30 years, (though average

annual rainfall in parts of the Pilbara and Kimberley has increased)
• a rise in sea level at Fremantle of 15cm over the past 100 years, which is continuing
• greater frequency of extreme weather events.
If urgent action is not taken, Australia and WA will continue to get hotter and drier, with more frequent extreme

events, as the CSIRO diagrams below highlight. The decrease in rainfall will be exacerbated by increase
temperatures and severe events (including droughts, bushfires and cyclones).

Figure 1. Spatial distribution of projected changes in Australian precipitation (left) and temperature (right) in 2030 and 2070.
Climate Change Impacts on Australia and the Benefits of Early Action to Reduce Global Greenhouse Gas Emissions; CSIRO,
2006.

CSIRO has predicted that, for Australia over the next 30 years (2010 to 2040) exceptionally hot years will
occur once every 1-2 years. From 1900 to 2007 they occurred once every 22 years. Greater seal level rises are
already predicted, with estimations ranging from 88cm up to 5 metres by the end of this century.

3.  What role can Australia play?
3.1 What are our emissions?

Australia has the highest greenhouse gas emissions per person in the world. In 2006, Australia emitted 576
million tonnes (Mt) of greenhouse gases (measured as carbon dioxide equivalent (CO2-e). These emissions are
in addition to our indirect emissions which result from the burning of coal and gas, which Australia exports.
Emissions from the burning of exported coal alone exceed our total amount of direct emissions – in 2008, for
example these emission are predicted to be 585.7 Mt.

On a per capita basis, WA’s emissions are even greater than Australia’s and are increasing rapidly at a faster
rate than any other state or territory.  According to the EPA, WA’s emissions increased by a total of 17 per cent
between 1990 and 2005. If landuse practices are not taken into account, WA’s emissions increased by 45 per
cent over this period.
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3.2 What must be done?
International action is now focusing on reducing the

amount of greenhouse gases in the atmosphere. This
means reducing our emissions to a point where the earth
(eg through natural carbon sinks in the ocean and trees)
along with human-assisted sequestration (eg soil carbon
building, planting trees) can absorb more CO2 than we
produce, so that atmospheric greenhouse gas
concentrations stabilise and eventually reduce to a level
low enough to avoid the most dangerous climate change
impacts.

3.3 What should we be aiming for?
Some governments and decisionmakers have indicated

that a 2degC increase will avoid the most severe impacts
of climate change. However, as stated above, the impacts
of a 2degC rise will still mean unacceptably significant
impacts for our environment and health; Pacific island
nations will be ‘doomed’ and  coral reefs will die (even
on conservative science, as outlined above).

As more science and information about emissions and
impacts becomes available, the lower the emission cuts
people are calling for. At present, some environmental
groups and scientists are arguing to halt the increase of
temperature immediately (at 1degC or less), with a
subsequent reduction in greenhouse gas concentrations
in the atmosphere, leading to a reduction in temperature
stabilisation at around 0.5degC increase (that is, cooler
than we are today). It is argued that this is necessary to
restore temperature conditions to avoid the complete
melting of the polar ice caps which, at present rates,
will occur, at least in summer, by 2013.

The IPCC has calculated what greenhouse gases
emission cuts are required to achieve certain temperatures
stabilisations. Unfortunately, the lowest emission cuts
modelled were based on an expected temperature increase
of 2.1degC. For a predicted increase of 2-3degC it found
that:

“Under most equity interpretations, developed countries
as a group would need to reduce their emissions
significantly by 2020 (10–40% below 1990 levels) and
to still lower levels by 2050 (40–95% below 1990 levels)
for low to medium stabilisation levels (450–550ppm
CO2-e)”. – IPCC Fourth Assessment Report, Working Group
III, Technical Summary, p90.

Since we must go beyond this, and reduce greenhouse
gas concentrations and temperature increase to below
today’s levels, it will be necessary to go further than
the IPCC’s recommendations – even as far as having
negative net emissions in the future, so that the natural
carbon sinks can absorb carbon out of the atmosphere
and reduce the concentrations already present.

Whatever target is aimed for, we must massively cut
our emissions immediately.

3.4 Binding emissions reductions targets
On this basis, EDOWA recommends cutting emissions

as far as possible, as soon as possible. We recommend
binding targets, to ensure that our Governments can be
made accountable, starting with 50 per cent reduction
from 1990 levels by 2020, as a minimum.

3.5 How do we reduce our emissions?
There are three main areas where legal responses are

required on a systemic level which will improve
Australia’s ability to reduce our emissions now:

• Increase uptake of renewable energy. In Australia,
onlysix per cent of energy used comes from
renewable energy sources. In WA the figure is only
two per cent, due to our heavy reliance on fossil
fuels for energy supply and transport. WA must
increase the proportion of renewable energy to
reduce its emissions from fossil fuels. See Factsheet
24b: Renewable Energy and the Law for further
information about legal mechanisms for promoting
renewable energy

• Improve energy efficiency. Improving energy
efficiency now is a major opportunity to make
significant reductions in our greenhouse gas
emissions. Studies have shown that with the right
policies we have the potential at our fingertips to
make significant cuts in energy consumption,
without assuming further technological advances
and without a net cost

• Introducing a price on carbon to make polluters
pay. An Emissions Trading Scheme (ETS) and a
carbon tax are two mechanisms designed to make
polluters pay to emit greenhouse gases. In theory,
these schemes will make it too expensive to emit
greenhouse gases which, in turn, will encourage
renewable energy uptake and provide incentives to
improve energy efficiency and reduce emissions.
In practice, however, there are often various
contributing factors and market failures which
prevent the uptake of renewable energy and energy
efficiency, which mean that an ETS or carbon tax
alone is not sufficient to reduce climate change.
Again, see Factsheet 24b: Renewable Energy and
the Law for further information.

3.6 What can you do?

Action 1
Keep informed - for reliable information on energy

and emissions, see:
• The State of the Environment Report, Australia,

2006, www.environment.gov.auindex.html
• The State of the Environment Report, Western

Australia 2007, www.soe.wa.gov.au
• National and State and Territory Greenhouse

Gas Inventories, at
www.greenhouse.gov.au/inventory

• Intergovernmental Panel on Climate Change
(IPCC), www.ipcc.ch
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Action 2
Write to the Federal Government, the WA

Government, and your local representative urging
them to:

• set binding targets in law to reduce emissions,
starting with a reduction of 50 per cent of 1990
levels by 2020.

• Cut our emissions immediately by:
• Encouraging renewable energy;
• Requiring mandatory energy efficiency

measures; and
• setting a price on carbon (see further details

on proposed ETS below).
• introduce a Feed in Tariff Scheme for WA

(see Factsheet 24b: Renewable Energy and
the Law).

4.  Current law and policy –
some positive steps

4.1 International law and Australia
4.1.1 Kyoto Protocol
Australia has now ratified the Kyoto Protocol to the

United Nations Framework Convention on Climate
Change. This protocol requires that Australia’s emissions
are no greater than 108 per cent of 1990 level emissions
by 2012.

 Australia is also committed to working towards a
post-2012 international agreement. Negotiations for
binding targets for the second commitment period of
the Kyoto Protocol (beginning 2013) commenced at the
UN Bali Climate Change Conference in December 2007.
They are expected to conclude in 2009 at the UN Climate
Change Conference in Copenhagen, Denmark.

4.2 National legislation and policy
4.2.1 Emissions reduction targets
The Federal and WA governments have indicated they

intend to reduce greenhouse gas emissions by 60 per
cent of 2000 levels by 2050.  This target has not yet
been set down in legislation.

Action 3
Write to Governments, your local representative

and the media and push for greater emissions
reduction targets that are binding, starting with 50%
by 2020.

4.2.2 A proposed national Emissions Trading
Scheme
The Federal Government has committed to establishing

an emissions trading scheme (ETS) to commence no
later than 2010. This will place a price on emitting
carbon and, in theory, encourage emitters to reduce
emissions to a level determined by the Government. It
is also intended to make renewable energy technologies
and energy efficiency measures more economical, as it
will become too expensive to emit CO2.

The proposed ‘cap and trade’ scheme will set a
maximum limit, or cap, on emissions, under which
participants can buy and sell permits to emit greenhouse
gases. One permit allows the holder to emit one tonne
of greenhouse gas. Each participant in the scheme must
surrender sufficient permits to cover the amount of its
emissions in a given year.

Garnaut Climate Change review
The Federal, State and Territory governments

commissioned the Garnaut Climate Change Review to
examine the impacts, challenges and opportunities of
climate change for Australia. A draft report was released
on 4 July 2008, and the final report is due by 30
September 2008. A supplementary draft report will also
be released in late August 2008. These reports follow
earlier issues papers, a discussion paper on the design
of an ETS and an Interim Report released earlier in
2008. Although public consultation was undertaken on
the earlier reports, it has now closed.

Federal carbon pollution reduction Green Paper
On 16 July 2008, the Federal Government released a

Green Paper for discussion on the design of an ETS,
which it calls the Carbon Pollution Reduction Scheme.
Key areas for consideration include which sectors will
be covered, what targets will be set (ie how far emissions
must be reduced in what timeframe), how the permits
will be distributed (ie what proportions will be auctioned
off or ‘grandfathered’ (given out) and what exemptions
will apply to trade-exposed firms.

The Federal Government will seek public comment
on the paper from July to September 2008. It then intends
to release draft legislative packing in December 2008,
on which it will seek public consultation from December
2008 to February 2009. A Bill will be introduced into
Parliament in March 2009, with further consultation to
continue throughout the year.

Action 4
Stay informed: For further information and to

access these reports visit:
• the Australian Government Department of

Climate Change website,
www.greenhouse.gov.au/emissionstrading/ind
ex.html

• the Garnaut Climate Change Review website,
www.garnautreview.org.au
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Action 5
Write submissions to the Federal Government

letting them know your views on the Green Paper
and proposed ETS: email
emissionstrading@climatechange.gov.au
or for further information go to
www.greenhouse.gov.au/emissionstrading/index.h
tml.

Some tips on submission writing:
• where possible back up your claims with facts

(the findings of the reports mentioned above
can help strengthen your argument)

• make your submission as clear and concise as
possible (one point per paragraph is a good
guide)

• avoid using emotive or abusive language
• include headings and subheadings as signposts,

use page numbers and spacing
• summarise your main points
• include your name, contact details and date the

submission
• be aware that submissions will be made public,

unless they are specified as confidential.

4.2.3 National Greenhouse and Energy     
Reporting Act 2007
As a precursor to the emissions trading scheme, the

Federal Government has introduced the National
Greenhouse and Energy Reporting Act (NGER Act).
The NGER Act requires corporations and facilities who
emit above a certain threshold of greenhouse gas
emissions in a year (starting from the financial year 1
July 2008) to register and report their emissions and the
energy used and consumed to the Greenhouse and Energy
Data Officer.  This data will then be published in the
February of the following financial year (ie starting
February 2010). If a corporation controls more than one
facility, information will be only provided on the whole
group (and not separately for each facility). Each year,
for the first few years of the scheme, the threshold of
emissions will lower, so more companies will have to
report each year.

4.2.4  Mandatory Renewable Energy Target
The Renewable Energy (Electricity) Act 2000 places

a legal liability on the wholesale purchasers of electricity
to surrender a certain amount of Renewable Energy
Certificates (RECs) each year, which are created by
accredited renewable energy generators. If liable parties
do not meet an annual REC requirement, they must pay
a penalty. It aims to generate an additional 9,500 Gigawatt
hours (GWh) of renewable energy a year by 2010 (which
has already been exceeded), and then to maintain those
levels to 2020.

The Federal Government is considering amendments
to the MRET scheme. A consultation paper on the design
of proposed amendments was released by the COAG

Working Group on Climate Change and Water in July
2008. Submissions are invited before 30 July 2008.

Action 6
Keep informed and take action – for further

information see Factsheet 24b: Renewable Energy
and the Law and visit the Australian Government
Department of Climate Change Website at
www.greenhouse.gov.au

4.2.5 Energy Efficiency Opportunities Act 2006
The Act requires businesses with high energy usage

to report energy ‘use’ and assessment of opportunities
for improving energy efficiency of the corporation’s
group every five years.  The Act does not require that
businesses actually implement the energy efficiency
opportunities identified.

4.2.6 Minimum Energy Performance Standards
(MEPS) and labelling
Minimum energy performance standards are set at a

national level, but are implemented in WA with State-
based legislation. These measures can assist consumers
be more aware of the implications of the use and purchase
of appliances, and encourage them to make decisions
accordingly.

Currently, MEPS and labelling requirements have
only limited application. Under WA’s Electricity
Regulations 1947 (WA) the only appliances that require
energy-efficiency labelling are rotary clothes dryers,
clothes washing machines, refrigerators, dishwashers
and certain room air-conditioners.

Minimum efficiency standards apply only to
refrigerators and certain storage water heaters.

Action 7
• Would you like to see more labels on products?

Would this help you make better choices to
reduce your energy consumption?

• Write to the Federal and State Governments,
your local representative and local council and
let them know if you think more should be
done on energy efficiency.

Action 8
Lobby governments, politicians and media to set

binding targets, to reduce emissions to 50% of 1990
levels by 2020 by:

• encouraging renewable energy
• encouraging and mandating energy efficiency
• introducing a price on carbon.
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4.2.7 WA action on climate change
Although many other states, such as Victoria, NSW,

South Australia and the ACT either have in place, or
are introducing, legislation to encourage renewable
energy, WA does not yet have any such legislation.

In May 2007, however, the Premier released an Action
Statement, “Making Decisions for the Future: Climate
Change” (Premier’s Statement) which announced that
a Climate Change Bill will be introduced into Parliament
that is intended to:

• set a target for reduction of greenhouse gas emissions
to 60 per cent below 2000 levels by 2050

• introduce mandatory energy efficiency scheme
• develop a framework for Western Australia to

participate in national emissions trading
• facilitate the implementation of other State

Government climate change initiatives.
The Premier’s Statement also promised further

measures, including:
• setting an ‘aspirational’ Cleaner Energy Target of

50 per cent by 2010 for the South West
Interconnected System (SWIS), to increase to 60
per cent by 2020

• establishing a Renewable Energy Target of 15 per
cent by 2020 and 20 per cent by 2025 for the SWIS

• developing a mandatory energy efficiency program
• establishing a household audit and education

program
• introducing new energy and water efficiency

standards for homes (“5 star plus” scheme).
These commitments are a positive step for WA. At

the time of writing, however, they are largely still to be
set down in legislation and implemented; with the
exception of the ‘5 star plus’ scheme, which is already
being implemented.

In relation to the Government’s clean energy
commitments, we note that the SWIS only accounts for
approximately 57 per cent of the State’s electricity. We
also note that the Government’s “Cleaner Energy Target”
includes natural gas, which is still a major source of
greenhouse gas emissions.

Action 9
Let your local member and the State Government

know if you would like these commitments set
into legislation, so that they become binding on
the government.

4.3 Current developments
The Draft Report of the Garnaut Climate Change

Review calls for a comprehensive review of existing
policies at State and Federal level to ensure they
complement an ETS.

We anticipate that the State Government is now
currently considering what climate change legislation
will be required, particularly once an ETS is in place,
and what is required in its Climate Change Bill.

Action 10
With these legal developments happening and a

State election looming, this is an important time to
get involved, and let your local representatives,
State and Federal Government’s know what you
think.


